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CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   18 

HEARING DATE:   04/18/22 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D18.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

1. 8:31 AM CASE NUMBER:  MSD16-00928 
CASE NAME:  AMAL MOHAMMED ABU-SAFIEH VS NAFETH-S-IRIQAT 
COURT TRIAL 
*TENTATIVE RULING:* 
 
Court trial scheduled for 4/19/2022 at 10:00 a.m. In-person appearances required. 
  

 

 
   

    

2. 9:00 AM CASE NUMBER:  MSC19-00659 
CASE NAME:  CURTIS VS NATIONSTAR MORTGAGE 
HEARING ON MOTION IN RE:  JUDGMENT ON THE PLEADINGS 
*TENTATIVE RULING:* 
 
Hearing vacated. Parties filed conditional settlement agreement on April 5, 2022. Upon satisfactory 
completion of specified terms the case will be dismissed no later than September 15, 2022. The Court 
sets this matter on October 4, 2022, at 8:30 a.m. for status. 
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3. 9:00 AM CASE NUMBER:  MSC19-01029 
CASE NAME:  KENTEBE VS G.C. BLOCK INVESTMENTS 
HEARING IN RE:  SIGNED AGREEMENT TO APPEAR+BENCH WARRANT FOR PATRICK GALLAGHER 
*TENTATIVE RULING:* 
 
Hearing required. 
  

 

  

 
    

4. 9:00 AM CASE NUMBER:  MSC21-01197 
CASE NAME:  MACIEL VS BARAJAS 
 HEARING ON MOTION IN RE:  QUASH DEFTS' SUBPOENA OF DOCS FROM MED PROVIDERS 
*TENTATIVE RULING:* 
 
Motion moot. Parties reached a stipulation where Defendant agreed to withdraw their overbroad 
subpoenas and reissue subpoenas limiting the request to the time period from 2015 to present and 
solely to documents solely related to Plaintiff’s right ankle. Additionally, Defendants will reimburse 
Plaintiff’s counsel $297.05 for cost of filing the motion to quash. 
  

 

  

 
    
    

5. 9:00 AM CASE NUMBER:  MSC21-01977 
CASE NAME:  DANDREA VS. THE PEP BOYS MANNY MOE & JACK OF CA 
HEARING ON DEMURRER TO COMPLAINT 
*TENTATIVE RULING:* 
 

 Defendants Bryan Labart and Denise Guadalupe’s demurrer to the complaint is sustained.  

The demurrer is sustained with leave to amend as to the Third and Tenth Causes of Action.  

The demurrer is sustained without leave to amend as to the Fifth and Eighth Causes of Action. 

 Amended complaint shall be filed and served on or before May 18, 2022. 

Background 

 Plaintiff Robert Dandrea worked as a Manager at the Pep Boys located at 520 Contra Costa 

Blvd. in Pleasant Hill.  Plaintiff suffered a workplace injury on September 9, 2019.  Plaintiff alleges 

Defendants failed to engage in the interactive process or provide reasonable accommodations.  

Instead, Plaintiff was suspended and then terminated on September 19, 2019.  Plaintiff alleges that 

throughout his employment he performed his duties competently and in satisfactory manner.    

 

Demurrer 

 Pursuant to Code of Civil Procedure § 430.13(e) Defendants Bryan Labart and Denise 
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Guadalupe demur to the Third (Harassment in Violation of FEHA); Fifth (Retaliation); Eighth (Labor 

Code §§ 98.6 and 1102.5); and Tenth (Intentional Infliction of Emotional Distress) Causes of Action on 

the ground each of these causes of action fail to state facts sufficient to constitute a cause of action 

against moving Defendants. 

 Plaintiff opposes the motion arguing California liberally construes complaints (Code of Civil 

Procedure, § 452) and only requires a plaintiff’s pleading “to outline the issues so that the parties may 

know what is involved in the litigation.”  (Horton v. Horton (1953) 115 Cal.App.2d 360, 367.)  Plaintiff 

argues the complaint is sufficient to inform Defendants “of the nature of” this case. 

 In response, Defendants argue that Plaintiff is content with asserting legal conclusions 

without reference to any ultimate facts.  Defendants note that the California Supreme Court does not 

condone the practice of naming individual defendants in employment matters.   

Demurrer Standard 

 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises issues of 
law, not fact, regarding the form or content of the opposing party's pleading.  (Donabedian v. Mercury 
Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a demurrer, all properly pleaded facts are 
admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.)  On demurrer the 
complaint must be liberally construed with a view to substantial justice between the parties.  (Code of 
Civil Procedure § 452.)  A demurrer lies only for defects appearing on the face of the complaint or 
from matters of which the court must or may take judicial notice. 

 

3rd C/A (Harassment in Violation of FEHA) 

 Demurrer to the Third Cause of Action for Harassment is sustained with leave to amend. 

 Incorporating the general allegations alleged in the complaint by reference, Plaintiff alleges 

Defendants’ actions constituted harassment. Plaintiff alleged that he was injured at the workplace 

and provided the paperwork for limited duty.  Instead of engaging in the in the interactive process 

and providing reasonable accommodations, Defendants suspended and then fired Plaintiff.    

 “The FEHA prohibits an employer from harassing an employee “because of … physical 

disability.” ([Gov.] § 12940, subd. (j)(1).)” (Cornell v. Berkeley Tennis Club (2017) 18 Cal.App.5th 908, 

927.)   To establish a prima facie case, the elements are: (1) plaintiff belongs to a protected group; 

(2) plaintiff was subject to unwelcome  harassment; (3) the harassment complained of was based on 

his disability; (4) the harassment complained of was sufficiently pervasive so as to alter the conditions 

of employment and create an abusive working environment; and (5) respondeat superior. (See Fisher 

v. San Pedro Peninsula Hospital (1989) 214 Cal.App.3d 590, 608-609.) 

 Defendant demurs on the ground Plaintiff the allegations against Labart and Guadalupe fail as 

a matter of law.  Defendant argues the allegations against these defendants are neither severe nor 

pervasive conduct so as to alter the conditions of employment. The only allegation against Defendant 

Guadalupe is that Plaintiff attempted to report the workplace injury to her but could not reach her.  

(Complaint, 4:23-25.) As to Labart, the only allegations are: (1) Plaintiff complained to Labart in 2019 
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of illegal conduct being perpetrated by the Assistant Manager (Complaint, ¶16); and (2) Plaintiff 

contacted HR and spoke to Labart about his workplace injury and Labart provided Plaintiff with a 

referral to see a doctor.  (Complaint, 4:25-27.)   

 Defendants argue these actions do not, as a matter of law, rise to the requisite level of 

severity and pervasiveness to support a cause of action for harassment.  The interactions were in the 

context of personnel management activity and occurred within a 10-day period, except one 

interaction.   

 In the Opposition, Plaintiff argues that “official employment actions” in “furtherance of a 

supervisor’s managerial role” can be used to support a harassment claim. “Miller [Miller v. 

Department of Corrections (2005) 36 Cal.4th 446], however, makes clear that some official 

employment actions done in furtherance of a supervisor's managerial role can also have a secondary 

effect of communicating a hostile message.” 

(Roby v. McKesson Corp. (2009) 47 Cal.4th 686, 709.) 

 Plaintiff argues he pled sufficient facts: Defendants ignored his complaints of illegal conduct, 

ignored his requests for reasonable accommodations and terminated his employment based on illegal 

animus and in retaliation for him engaging in legally protected conduct. 

 In response, Defendant argues that Plaintiff may have alleged facts for a potential 

discrimination claim but he has not alleged anything resembling an actionable claim of harassment. 

California law distinguishes between discriminatory employment actions and harassment.  Plaintiff’s 

reliance on Roby is misplaced.  In Roby, the supervisor’s behavior, while maybe characterized as 

official employment actions rather than hostile social interactions in the workplace, may have 

contributed to the hostile message that he was expressing to Roby.  Some of the actions included, 

shunning of Roby during staff meetings, belittling of Roby's job, and reprimanding Roby in front of 

Roby's coworkers.  (Roby v. McKesson Corp. (2009) 47 Cal.4th 686, 709.) The Supervisor would 

announce to the office that Roby was “absent again” and make demeaning comments, gestures, and 

facial expressions in response to Roby's body odor and arm sores. (Roby v. McKesson Corp. (2009) 47 

Cal.4th 686, 710-711.)   

 The Supreme Court in Roby found that this was evidence sufficient to allow the jury to 

conclude that the hostility was pervasive and changed the condition of Plaintiff’s employment.  

By contrast, Plaintiff has only alleged Defendants knew of his medical condition and applied the 

employer’s attendance policy without making accommodations. Plaintiff has not alleged any hostile 

conduct.   

 Here, Plaintiff has not alleged sufficient facts to state a cause of action for harassment.  

“Harassment focuses on situations in which the social environment of the workplace becomes 

intolerable because the harassment (whether verbal, physical, or visual) communicates an offensive 

message to the harassed employee.” (Roby v. McKesson Corp. (2009) 47 Cal.4th 686, 706.)   

“‘[H]arassment consists of conduct outside the scope of necessary job performance, conduct 

presumably engaged in for personal gratification, because of meanness or bigotry, or for other 

personal motives. … [¶] … [¶] … [C]ommonly necessary personnel management actions … do not 

come within the meaning of harassment. …” (Ibid, at 707.)  Plaintiff’s complaint does not include any 
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allegation showing such conduct on the part of Labart and Guadalupe.  

 Moreover, “The conduct must be extreme: “‘simple teasing,’ [citation] offhand comments, 

and isolated incidents (unless extremely serious) will not amount to discriminatory changes in the 

‘terms and conditions of employment.’ ” (Faragher v. Boca Raton (1998) 524 U.S. 775, 788 [141 L. Ed. 

2d 662, 118 S. Ct. 2275].) “The harassment cannot be occasional, isolated, sporadic, or trivial; the 

plaintiff must show a ‘concerted pattern of harassment of a repeated, routine or a generalized 

nature.’ [Citation.]”  (Jones v. Department of Corrections & Rehabilitation (2007) 152 Cal.App.4th 

1367, 1377-1378.)   

 The allegations in the Third Cause of Action is lacking in facts showing extreme and pervasive 

conduct amounting to harassment based on Plaintiff disability/medical condition.  The demurrer is 

sustained with leave to amend. 

 

5th C/A (Retaliation in Violation of FEHA) 

 Demurrer to the Fifth Cause of Action for Retaliation is sustained without leave to amend. 

 Plaintiff alleged by incorporation the allegations stated in general allegations discussed 

above.  Plaintiff alleges Defendants’ actions constituted retaliation.   

 “[I]n order to establish a prima facie case of retaliation under the FEHA, a plaintiff must show 

(1) he or she engaged in a ‘protected activity,’ (2) the employer subjected the employee to an adverse 

employment action, and (3) a causal link existed between the protected activity and the employer's 

action.” (Yanowitz v. L'Oreal USA, Inc. (2005) 36 Cal.4th 1028, 1042.)  

 Defendants demur to this cause of action for retaliation on the ground supervisors and 

coworkers cannot be held personally liable for their roles in any alleged retaliation.  (Jones v. Lodge at 

Torrey Pines Partnership (2008) 42 Cal.4th 1158, 1173.) 

 The Court finds the demurrer is well-taken.  “[I]individuals who do not themselves qualify as 

employers may not be sued under the FEHA for alleged discriminatory acts.” (Jones v. Lodge at Torrey 

Pines Partnership (2008) 42 Cal.4th 1158, 1167.)  “If, as we held in Yanowitz, the employment actions 

that can give rise to a claim for retaliation are identical to the actions that can give rise to a claim for 

discrimination, it is hard to conceive why the Legislature would impose individual liability for actions 

that are claimed to be retaliatory but not for the same actions that are claimed to be discriminatory.” 

(Jones v. Lodge at Torrey Pines Partnership (2008) 42 Cal.4th 1158, 1168-1169.) 

 Plaintiff does not oppose the demurrer to the Fifth Cause of Action.  Therefore, the demurrer 

is sustained without leave to amend. 

 

(8th C/A Retaliation in Violation of Labor Code §§ 98.6 and 1102.5, et seq.) 

 Defendants’ demurrer to the Eighth Cause of Action is sustained without leave to amend. 

 Defendants demur on the ground the cause of action for retaliation under Labor Code § 
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1102.6 section may only be maintained against the employer.  “Labor Code § 1102.5 is ‘meant to 

establish prohibited activity by employers, rather than individuals.’”(San Bernardino City Prof'l 

Firefighters v. City of San Bernardino (C.D.Cal. June 18, 2010, 2010 U.S.Dist.LEXIS 60749, at *7.)   

 Likewise, Defendants argue Labor Code § 98.6 is directed to employers as only employers 

may provide the sole remedies provided in this section—reinstatement and reimbursement for lost 

wages.   

  Plaintiff does not oppose the demurrer. 

 

10th C/A (Intentional Infliction of Emotional Distress) 

 Demurrer to the Tenth Cause of Action is sustained with leave to amend. 

 Plaintiff alleges Defendants’ conduct, harassment, and termination based on his medical 

condition and request for reasonable accommodation caused Plaintiff to suffer from severe 

emotional distress and mental anguish.  Plaintiff alleges Defendants acted outrageously with the 

intent of causing severe emotional distress to Plaintiff. 

 A cause of action for intentional infliction of emotional distress requires: (1) extreme and 

outrageous conduct by [defendants] with the intention of causing, or reckless disregard of the 

probability of causing, emotional distress; (2) severe or extreme emotional distress; and (3) actual and 

proximate causation of the emotional distress by the [defendants'] outrageous conduct. [Citation.]” 

(Belen v. Ryan Seacrest Productions, LLC (2021) 65 Cal.App.5th 1145, 1164.) “Conduct is considered 

outrageous when it is “so extreme as to exceed all bounds of that usually tolerated in a civilized 

community.” (Ibid.)  “Severe emotional distress means, then, emotional distress of such substantial 

quantity or enduring quality that no reasonable man in a civilized society should be expected to 

endure it.”  (Fletcher v. Western National Life Ins. Co. (1970) 10 Cal.App.3d 376, 397.) 

 Defendants demur on the ground Plaintiff failed to allege the moving individual defendants 

engaged in “extreme and outrageous” conduct.  The allegations against Defendants Labart and 

Guadalupe are limited to personnel activity.  “Managing personnel is not outrageous conduct beyond 

the bounds of human decency, but rather conduct essential to the welfare and prosperity of society. 

A simple pleading of personnel management activity is insufficient to support a claim of intentional 

infliction of emotional distress, even if improper motivation is alleged.” (Janken v. GM Hughes 

Electronics (1996) 46 Cal.App.4th 55, 80.)   

 Moreover, Defendants argue Plaintiff’s claim of emotional distress suffered as result of 

employment is subject to the exclusive remedy provision of the workers’ compensation law. (See Cole 

v. Fair Oaks Fire Protection Dist. (1987) 43 Cal.3d 148, 160; Shoemaker v. Myers (1990) 52 Cal.3d 1, 

25.) 

 In opposing the demurrer, Plaintiff argues that he has clearly met the standard for alleging 

intentional infliction of emotion distress.  Plaintiff argues that discrimination is sufficiently outrageous 

conduct for the tort of IIED.  “[Courts considering intentional infliction of emotional distress claims 

have clearly ruled that such claims can be brought where the ‘distress is engendered by an employer's 

illegal discriminatory practices.’ 
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(Graves v. Johnson Control World Servs. (N.D.Cal. Mar. 13, 2006) 2006 U.S.Dist.LEXIS 13677, at *35.) 

Moreover, “[A] claim of intentional infliction of emotional distress is possible "[w]here the behavior 

goes beyond the act of termination . . . ."  (Dagley v. Target Corp., Inc. (C.D.Cal. Mar. 31, 2009, 2009 

U.S.Dist.LEXIS 33749, at *8.) 

 Plaintiff argues that Complaint has alleged numerous facts showing Defendants engaged in 

extreme and outrageous behavior. Plaintiff alleged he was fired for requesting accommodations for 

his medical condition/disability and for reporting illegal conduct. 

 Defendants argue in the Reply, that Plaintiff failed to demonstrate the individuals’ conduct 

was “extreme an outrageous.”  Instead, Plaintiff relies on the legal conclusion that Defendants’ 

conduct was outrageous. Defendants argue that a simple pleading of personnel management activity 

is insufficient to support a claim of intentional infliction of emotional distress, even if improper 

motivation is alleged. (See Janken v. GM Hughes Electronics (1996) 46 Cal.App.4th 55, 80.) 

 The demurrer is sustained with leave to amend.  Plaintiff has not alleged extreme and 

outrageous conduct. “An essential element of such a claim is a pleading of outrageous conduct 

beyond the bounds of human decency.”  (Janken v. GM Hughes Electronics (1996) 46 Cal.App.4th 55, 

80.)  Plaintiff alleged Defendants refused to provide reasonable accommodation, ignored his 

whistleblower complaint, suspended him and then terminated him.  These allegations amount to 

personnel management activities.  “Managing personnel is not outrageous conduct beyond the 

bounds of human decency, but rather conduct essential to the welfare and prosperity of society. A 

simple pleading of personnel management activity is insufficient to support a claim of intentional 

infliction of emotional distress, even if improper motivation is alleged.” (Janken v. GM Hughes 

Electronics (1996) 46 Cal.App.4th 55, 80.) 
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6. 9:00 AM CASE NUMBER:  MSC21-02018 
CASE NAME:  GOMEZ VS. PARK PLACE 
 HEARING ON DEMURRER TO:  000100+0002+ 
*TENTATIVE RULING:* 
 
     Defendant’s demurrer is sustained with leave to amend as to all causes of action. 
  
    Amended complaint shall be filed and served on or before May 18, 2022. 
 
Background 
 
    In February of 2019, Plaintiff was hired by Defendant as a temporary leasing agent. In July of 2019, 
Plaintiff was hired full-time as a lead agent coordinator. Plaintiff’s duties included assisting tenants 
that did not speak English. Plaintiff alleges her manager would become angry when she spoke with 
the tenants in Spanish. Additionally, her manager forbade her to speak Spanish or Tagalog or keep 
conversations with tenants. Plaintiff’s manager refused to train Plaintiff on the duties of a property 
manager despite being directed to do so. Plaintiff was told by her manager she was sent there just to 
look pretty. Plaintiff was informed the manager would make inappropriate comments about her to 
co-workers. When Plaintiff’s manager was out on leave, Plaintiff was asked to prepare a status report 
which she was never trained on how to prepare. In September of 2019, the manager quit. Plaintiff 
had to perform the duties of a property manager without any training. Plaintiff complained she was 
approached aggressively by tenants who had been evicted. When Plaintiff learned another employee 
had been fired for calling in sick too many times, she became anxious and nervous. On December 2, 
2019 Plaintiff sustained a work injury to her nervous system and digestive system. Plaintiff’s doctor 
placed her on leave until December 28, 2019. On December 28, 2019, Plaintiff did not return to work 
or inform her employer that the doctor had extended her leave through January 10, 2020. On 
December 30, 2019, Plaintiff provided her employer with the doctor’s note extending her leave. 
However, Plaintiff had already been terminated on December 28, 2019 when she had not returned to 
work.  
 
Demurrer 
 
     On September 24, 2021 Plaintiff filed a complaint alleging four causes of action as follows: (1) 
disability discrimination; (2) racial harassment; (3) retaliation; and (4) failure to provide reasonable 
accommodations. Defendant Park Place Asset Management has brought a demurrer arguing all four 
causes of action fail to state a cause of action. Plaintiff did not file an opposition to the demurrer. 
 
Demurrer Standard 
 
     The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises issues of law, 

not fact, regarding the form or content of the opposing party's pleading.  (Donabedian v. Mercury Ins. 

Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a demurrer, all properly pleaded facts are 

admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.)  On demurrer the 

complaint must be liberally construed with a view to substantial justice between the parties.  (Code of 

Civil Procedure § 452.)  A demurrer lies only for defects appearing on the face of the complaint or 
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from matters of which the court must or may take judicial notice. 

Disability Discrimination – First Cause of Action  

     Plaintiff has not alleged sufficient facts showing she could perform the essential duties of her job 
with or without reasonable accommodation. Plaintiff has not alleged sufficient facts showing 
Defendant’s actions were based on her disability. Plaintiff’s cause of action for disability 
discrimination fails as Plaintiff has not sufficiently stated facts to support a claim of discrimination 
based on disability.  
 
Racial Harassment – Second Cause of Action  
 
     Plaintiff has not pled facts evidencing conduct that was severe and pervasive. Plaintiff has not 
included any facts evidencing the alleged racial harassment was a substantial factor causing Plaintiff 
harm. As such Plaintiff has failed to sufficiently state facts to support a claim of racial harassment.  
 
Retaliation for Requesting Reasonable Accommodation – Third Cause of Action  
 
     Plaintiff has pled insufficient facts showing Defendant retaliated for requested reasonable 
accommodation.  
 
Failure to Provide Reasonable Accommodation – Fourth Cause of Action 
 
     Plaintiff has not pled sufficient facts showing she could perform her essential job duties with 
reasonable accommodation. Moreover, Plaintiff has not pled sufficient facts showing Defendant 
failed to reasonably accommodate her disability.  
 

 

 
    

7. 9:00 AM CASE NUMBER:  MSC21-02488 
CASE NAME:  YUNKER VS. FOOD FOR THOUGHT CATERING 
 MOTION  ORDER ESTABLISHING TRIAL PREFERENCE & DATE+0001+ 
*TENTATIVE RULING:* 
 
Hearing required. 
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8. 9:00 AM CASE NUMBER:  MSC22-00229 
CASE NAME:  GUPTA VS. NATIONSTAR MORTGAGE 
 HEARING ON DEMURRER TO:  000100+0002+ 
*TENTATIVE RULING:* 
 
On March 11, 2022, Defendant’s filed a demurrer to the first and second cause of action alleged by 
Plaintiff. Plaintiff Praveen Gupta filed a request for dismissal on April 6, 2022. The clerk’s office 
entered the dismissal on that same day. At this time Defendant’s demurrer is moot. 
  

 

  

 
    

9. 9:00 AM CASE NUMBER:  MSN22-0378 
CASE NAME:  IN-TREPID709 VS PACIFIC LIFE INSURANCE 
 HEARING ON PETITION IN RE:  APPROVAL FOR TRANSFER OF STRUCTURED SETTLEMENT+0001+ 
*TENTATIVE RULING:* 
 
Hearing required.  
 

 

 
    

ADD ON 10. 9:00 AM CASE NUMBER:  MSC21-01779 
CASE NAME:  JACKSON V WELLS FARGO 
 HEARING ON MOTION IN RE: DEMURRER TO COMPLAINT 
*TENTATIVE RULING:* 
 
 The parties’ requests for judicial notice are granted.  The demurrer by defendant U.S. 

Bank and defendant Rushmore Loan Management Services, LLC is sustained with leave to 

amend as to all causes of action, and plaintiffs shall file any further amended complaint on or 

before May 18, 2022.  The basis for this ruling is as follows. 

 Judicial Estoppel.  All of plaintiffs’ claims against defendants are barred by judicial 

estoppel.  Plaintiffs filed Chapter 13 bankruptcies on three separate occasions, taking 

advantage of the automatic stay to delay foreclosure.  But plaintiffs failed to list any claim 

against defendants on their bankruptcy schedules, or to correct those schedules during the 

pendency of the bankruptcies.  The authorities cited by defendants confirm that this 

conscious omission is fatal to all of plaintiffs’ claims.   (See Memorandum, filed on 11-29-21, 

Part IV-B, pp. 5-6.) 

 Standing.  The Court reserves a ruling on the issue of standing, without prejudice.  

Defendants may renew their argument on standing in future proceedings. 

 1st C/A (Rescission).  The First Cause of Action is for rescission of the 2006 loan 

agreement.  This cause of action lacks merit for following reasons: 

 The cause of action is barred because plaintiffs were aware of the subject decedent’s 
competence issue, on which they base this cause of action, as of 2007.  Plaintiffs 
have not brought the cause of action in a timely manner, and have not shown a basis 
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for equitable tolling. 
 

 Plaintiffs have repeatedly ratified the loan agreement, and are estopped from 
challenging its validity. 
 

 Plaintiffs have not offered to restore the mortgage loan proceeds to the current 
beneficiary, as is required for rescission of the mortgage loan to be effective. 
 

2nd, 3rd, and 4th C/As (HBOR).  The Second, Third, and Fourth Causes of Action are 

for violations of the Homeowner Bill of Rights (“HBOR”).  These causes of action lacks merit 

for the following reasons: 

 Plaintiffs were not “borrowers,” as defined by HBOR, because plaintiffs were in an 
active Chapter 13 bankruptcy. 
 

 Plaintiffs have failed to allege that the subject property was owner-occupied when the 
alleged HBOR violations took place. 
 

 Plaintiffs have failed to allege that their second application for a loan modification 
demonstrated a material change in their financial circumstances. 
 

 Plaintiffs have failed to allege a “material” HBOR violation. 
 

 Plaintiffs’ claim under Civil Code section 2924.17 lacks merit, for the reason stated in 
defendants’ opening memorandum.  (See Memorandum, filed on 11-29-21, Part IV-
D(5), pp. 11-12.) 

 

5th C/A (Wrongful Foreclosure).  Plaintiffs’ Fifth Cause of Action is for 
wrongful foreclosure.  This cause of action lacks merit for following reasons: 
 

 This cause of action is based on the wrongful acts alleged in the previous causes of 
action, and the Court has sustained defendants’ demurrer to those causes of action. 
 

 Plaintiffs have failed to allege that they tendered the amounts due under the subject 
mortgage loan, and have failed to allege facts showing an exception to the rule 
requiring tender. 

 

6th and 7th C/As (CC 2924m and 2924h(g)).  The Sixth and Seventh Causes of Action 
are for violation of Civil Code sections 2924m and 2924h(g).  These causes of action lack 
merit because, for the reasons stated in defendants’ opening memorandum, plaintiffs have 
failed to allege facts showing a statutory violation.  (See Memorandum, filed on 11-29-21, 
Part IV-F, pp. 13-14.) 
 

8th C/A (Declaratory Relief).  The Eighth Cause of Action is for declaratory relief.  

This cause of action is superfluous, in light of plaintiffs’ other causes of action.  (See Code 

Civ. Proc., § 1061; Hood v. Superior Court (1995) 33 Cal.App.4th 319, 323-324 [no need for 
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declaratory relief when issues raised “were fully engaged by other causes of action”].  See 

also, General of America Ins. Co. v. Lilly (1968) 258 Cal.App.2d 465, 470.) 

 
9th C/A Cancellation.  The Ninth Cause of Action is for cancellation.  This cause of 

action lacks merit for the same reasons stated above in the Court’s ruling on the Fifth Cause 

of Action for wrongful foreclosure. 

Conditions On Leave To Amend. 

 The Court has granted leave to amend only in an abundance of caution; the Court is 
not confident that plaintiffs can successfully amend in light of the fundamental nature 
of the pleading defects identified above.  However, while plaintiffs have not suggested 
how their pleading might be amended to cure the defects, this alone is not dispositive.  
(Eghtesad v. State Farm General Ins. Co. (2020) 51 Cal.App.5th 406, 411.) 
 

 Plaintiffs shall not add any new defendants, or any new causes of action, without 
leave of court after a noticed motion.  (See, Harris v. Wachovia Mortgage, FSB (2010) 
185 Cal.App.4th 1018, 1022-23.) 
 

 In deciding whether to amend some or all of the existing causes of action, plaintiffs 
and their attorney shall bear in mind the duties imposed by section 128.7 of the Code 
of Civil Procedure, subdivisions (b)(1), (b)(2), and (b)(3).  The Court has the power to 
issue an order to show cause, sua sponte, under section 128.7. 
 

 Plaintiffs shall file and serve, on the same day that they file and serve any further 
amended complaint, a separate declaration signed by plaintiffs’ attorney.  Plaintiffs 
shall attach to this declaration a ‘redlined’ copy of the further amended complaint.  
This redlined copy shall show all amendments to the original Complaint in the 
following manner: deleted language shall be shown in ‘strike-through’ text, and added 
language shall be shown in shaded, bold, or underlined text.  Plaintiffs’ attorney shall 
be prepared to explain, in plaintiffs’ opposition to any renewed demurrer, how the 
highlighted amendments cure the fundamental pleading defects identified in 
this ruling. 
 

 
 

 

 


